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To:
Commission Members
From:
Marcia Spencer Famous, Senior Planner

Date:
May 25, 2007

Re:
Staff recommendation, requests for Intervenor status; Zoning Petition ZP 709, TransCanada Maine Wind Development, Inc. and Plum Creek Maine Timberlands, LLC; Kibby Twp., Skinner Twp., Jim Pond Twp., Coplin Plt., and Wyman Twp., Franklin County
Background

On April 25, 2007, staff accepted for processing a petition submitted by TransCanada Maine Wind Development, Inc. and Plum Creek Timber Company, Inc. to rezone approximately 2,908 acres in Kibby and Skinner Townships to (D-PD) Planned Development Subdistrict for the purpose of constructing the Kibby Wind Power Project.  The petition to rezone includes a Request for Approval of a Preliminary Development Plan, in accordance with the D-PD Subdistrict rules in Section 10.21,G,8 of the Commission’s Land Use Districts and Standards.  The proposed Preliminary Development Plan includes a 132 megawatt wind farm consisting of 44 turbines on Kibby Mountain and Kibby Range, gravel access roads, maintenance & operations building, transmission lines, a substation, and related activities.  The 115 kV transmission line would originate at the new substation in Kibby Twp., and would pass through Jim Pond Twp., the Town of Eustis, Coplin Plt., and Wyman Twp., connecting to the Bigelow Substation in Carrabassett Valley.  The portions of the 115 kV transmission line that would be located in the organized towns of Eustis and in Carrabassett Valley would be reviewed by the Maine Department of Environmental Protection and the respective towns.  The U.S. Army Corps of Engineers’ Section 404 permit review will be a parallel process coordinated with LURC’s review.

Staff is presently seeking review comments on Zoning Petition ZP 709 from State and Federal agencies, stakeholders, and other interested parties during a six-week review period ending on June 8, 2007.  Whether the review period will need to be extended will depend on the nature of the comments received.  After the review comments are received, the petitioner will respond to agency comments.  Stakeholder and other interested party concerns will be addressed at the public hearing.  Public comment will be received at any time until the hearing record closes. 

In accordance with Section 10.21,G,8,b of the Commission’s Land Use Districts and Standards, on May 2nd the Commission approved a public hearing for this project, but a date was not set at that time.  However, May 21, 2007 was set as the deadline for requesting Intervenor status.        
Requests for Intervenor Status

Staff has received six petitions for Intervenor status in the matter of Zoning Petition ZP 709, statements from the National Park Service and the Town of Eustis (“Local Interests Supporting Kibby Windpower”) that it intends to participate as a government agency, and a request from the American Lung Association of Maine to be an Interested Party.  Of all the requests, one stated opposition to the project, four stated support, and the remainder did not declare a position.  All Petitions to Intervene were received by staff at the Augusta office by the close of business, May 21, 2007.  The requests for Intervenor status are summarized as follows:

1. Friends of the Boundary Mountains (FBM), Bob Wiengarten, President.  The FBM submitted a Petition to Intervene in opposition to the project.  FBM stated it is a 501(3)(c) organization originally formed in 1995 to protect mountaintops in Western Maine threatened by rezoning for windpower development, and has a long history of working to protect these mountains from industrial development.   

2. Maine Audubon Society (MAS), Jennifer Burns.  MAS submitted a Petition to Intervene stating that MAS and “its Western Audubon Chapter have historically had an interest in the western mountain area.  Maine Audubon has also been extensively involved in the issues surrounding wind siting and evaluating the impacts of wind projects on natural resource values.  The potential impact on this area including the P-MA zone substantially and directly affect Maine Audubon and our membership.
3. Appalachian Mountain Club (AMC), David Publicover. AMC requested Intervenor status, stating as its reason as:  “AMC has a long-standing involvement with windpower projects and siting issues in [Maine]. This project has the potential to directly affect the interests of the organization and our members.”  AMC supported this by stating its mission to “promote the protection, enjoyment, and wise use of the mountains, rivers, and trails of the Appalachian region.”  AMC did not express support or opposition to the project in its Petition to Intervene.
4.  Natural Resources Council of Maine (NRCM), Dylan Voorhees. NRCM requested intervenor status stating that the organization will be “substantially and directly affected by the proceeding, given NRCM’s and its members’ strong commitment to renewable energy development, state action aimed at curbing the threat of global warming, and the protection and wise use of Maine’s North Woods and remote recreation resources.”  NRCM did not express support or opposition to the project in its Petition to Intervene.
5. Conservation Law Foundation (CLF), Sean Mahoney.  CLF submitted a Petition to Intervene in support to the project.  CLF stated “to ensure that the clean energy and climate change aspects of this project are fully detailed to the Commission, to ensure that our twin goals of environmental protection and clean energy development are fairly balanced, and to ensure that, if built, the project developers avoid, minimize and/or mitigate any adverse environmental and scenic impacts.”
6. Independent Energy Producers of Maine, Dave Wilby.  IEPM submitted a Petition to Intervene in support of the project, stating IEPM’s members “have a direct interest in the Commission’s decisions on zoning for wind facilities.  IEPM has an interest in both the outcome of this particular application and in the issues raised during this proceeding that will be relevant to future wind and other renewable power projects.”
National Park Service (NPS), Pam Underhill, Park Manager.  NPS stated that it intends to participate in the proceedings as a government agency.

Local Interests Supporting Kibby Wind Power, First Selectman of Eustis.  The representatives of this group stated their support for the proposal and ask to participate in a formal capacity to “address the Commission on the importance of this project to our region.” 

American Lung Association of Maine, Edward Miller. The American Lung Association of Maine stated its belief that “the Commission would benefit from our brief presentation on the role that wind power in general and the Kibby Project in specific will play in improving public health…”We have no intention of cross-examining witnesses, or playing any other role to which intervenors have the right.  It is for this reason that we are requesting Interested Party (“Interested Person”) status, as outlined in Chapter 5.14 of the Commission’s Rules.”
Review Criteria
1.   Pursuant to Section 5.13(1) of the Commission’s Rules, “prior to the commencement of any public hearing of the type described in Section 5.16(1) of these regulations, the Commission may require or allow any person who desires to participate as a party, offer testimony and evidence, and participate in oral cross-examination to file a petition under oath or affirmation for leave to intervene.  Notice of the requirement of filing a petition of intervention shall be given in a manner consistent with Section 4.04(7) of these regulations or in such other manner as the Presiding Officer deems appropriate.  A petition to intervene shall be granted if it demonstrates that the petitioner is or may be substantially and directly affected by the proceeding.”  

“The Commission may further allow any other interested person to intervene as a party or to participate in more limited manner as the Commission or its Presiding Officer may designate.” 

“A petition for leave to intervene must be filed by the date specified by the Commission or the Presiding Officer or, if an earlier date is not specified, by the date of the public hearing.  A petition to intervene, which is not timely filed will be denied unless the petitioner shows good cause for failure to file on time.  A person permitted to intervene shall become a party to the proceeding and shall be permitted to participate in all phases of the hearing, subject, however, to such limitations as the Commission or Presiding Officer may direct.  Petitioners may be required to consolidate or join their appearances in part or in whole if their interests or contentions are found to be substantially similar and such consolidation would expedite or simplify the hearing without prejudice to the rights of any party or petitioner.  A consolidation under this section may be for all purposes of the proceeding, all of the issues of the proceeding or with respect to any one or more issues or purposes thereof.”

2.   Pursuant to Section 5.15 of the Commission’s Rules, governmental agencies may notify the Commission of their anticipated participation in any hearing in the form and manner required by Section 5.13(1). Such governmental agencies shall, upon having filed such notice, be entitled to all rights of an Intervenor in such proceedings.  Representatives of governmental agencies may participate in their official capacity only if representing the views of the agency on whose behalf they appear, and not personal views and opinions.  Governmental agencies may still provide testimony at the hearing without filing a notice under this section.
3.   Pursuant to Section 5.14 (“Participation of Interested Persons”) of the Commission’s Rules, any person may, in the discretion of the Presiding Officer, be permitted to make oral or written statements on the issues, introduce documentary, photographic and real evidence, attend and participate in conferences and submit written or oral questions of other participants, within such limits and on such terms and conditions as may be fixed by the Commission or the Presiding Officer. 
Staff Recommendation
Staff recommends that the Commission grant Intervenor status to all parties requesting,  grant governmental agencies to participate, and grant Interested Persons status to all parties requesting status in the proceedings for the proposed Kibby Wind Power Project, Zoning Petition ZP 709, submitted by TransCanada Maine Wind Development, Inc. and Plum Creek Maine Timberlands, LLC.  
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