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Memorandum and Order

Pre-Hearing Conference

In the Matter of 

Rezoning Application ZP 702

Maine Mountain Power LLC

On June 8, 2006, a pre-hearing conference was held pursuant to Chapter 5.08 of the Commission’s Rules.  The conference was held at the Department of Conservation’s Bolton Hill Facility in Augusta, Maine.  An agenda for the pre-hearing conference was distributed at the meeting.

Present:  
Land Use Regulation Commission
Bart Harvey, Commission Chair and Presiding Officer for the proceeding



Jeff Pidot, Attorney General’s Office

Catherine Carroll, Commission Director



Marcia Spencer Famous, Commission staff member

Applicant

Jeff Thaler, Bernstein Shur; counsel for Maine Mountain Power, LLC

Sarah Tracy, Bernstein Shur; counsel for Maine Mountain Power, LLC

State and federal agencies

Steven Timpano, Maine Department of Inland Fisheries and Wildlife

Donald Owen, National Park Service

Intervenors

William Plouffe, Drummond, Woodsum and MacMahon; outside counsel for the Maine Appalachian Trail Club and the Appalachian Trail Conservancy
 

J.T. Horn, Appalachian Trail Conservancy (ATC)

Steve Clark, Maine Appalachian Trail Club (MATC)

Bud Brown, Eco-Analysts, consultant for MATC and ATC

Hope Jacobsen, Perkins/Thompson, outside counsel for Maine Audubon 

Jenn Burns, counsel for Maine Audubon

Jody Jones, Maine Audubon 

Peter Didisheim, Natural Resources Council of Maine (NRCM)

Stephen Hinchman, Conservation Law Foundation (CLF)

Ben Jenkins, CLF
Ken Kimball, Appalachian Mountain Club (AMC)

David Wilby, Independent Energy Producers of Maine (IEPM)
Ed Holt, Ed Holt & Associates, Inc.

Harry Brown, Maine Interfaith Power and Light (MIPL)

Erika Morgan, Maine Energy Investment Corporation (MEIC)

Julia Ledewitz, MEIC

Jeff Porter, The Coalition to Reduce Dependence on Foreign Oil (Coalition)

Richard Hevey, senior counsel for Central Maine Power (CMP)

Juliet Browne, Verrill Dana, outside counsel for TransCanada

Dain Trafton, Friends of the Western Mountains (FWM)

The conference and relevant rulings of the Presiding Officer are summarized as follows:

I. Purpose of the Hearing

The purpose of the public hearing is to provide an opportunity for the Commission to receive testimony relevant to the Commission’s legal criteria applicable to the proposed rezoning and Preliminary Development Plan for the Redington Mountain Windfarm, and to provide the applicant, intervenors, and other interested persons with an opportunity to address the Commission on relevant issues relating to the proposal.

II. Designation and Consolidation of Intervenors

Several parties that were granted Intervenor status are consolidated as follows:

· Group 1:  ATC, MATC, AMC and Audubon:  coordinating spokespersons Bill Plouffe and Jenn Burns

· Group 2:  IEPM, MIPL, MEIC, Coalition, and Ed Holt & Associates:  coordinating spokesperson Dave Wilby

Intervenors that are not consolidated, but must coordinate their testimony with other intervenors to reduce redundancy include:

· TransCanada:  coordinating spokesperson Juliet Browne

· Central Maine Power:  coordinating spokesperson Stephanie McNeal

· Friends of the Western Mountains:  coordinating spokesperson Dain Trafton

· CLF:  coordinating spokesperson Stephen Hinchman 

· NRCM:  coordinating spokesperson Peter Didisheim

At the pre-hearing conference, ATC/MATC stated it would prefer to remain as a separate group, but would be willing to be consolidated with Audubon/AMC.  Audubon/AMC requested that they remain separate from ATC/MATC in order to retain the ability to present separate testimony and to cross-examine.  However, both pairs of Intervenors have stated opposition to the project and have stated similar issues.  Therefore, these four Intervenors are consolidated and must coordinate their cross-examination and testimony to eliminate redundancy and work within the schedule for the public hearing.  Both groups also stated they plan to present a panel of witnesses. These four Intervenors must coordinate their expert witnesses to create one panel of experts representing the groups’ interests.    

Although NRCM and CLF have stated they are ‘neutral’ parties in this matter with similar interests, they are not consolidated because each of them represents a different perspective in the matter.  NRCM and CLF must coordinate their testimony and cross examination to avoid redundancy, and work within the schedule for the public hearing.  

IEPM, MEIC, MIPL, the Coalition, and Ed Holt & Associates are consolidated as one group.  Each of the Intervenors within the consolidated group must coordinate their testimony and cross-examination to work within the schedule for the public hearing.

As of the June 8 pre-hearing conference, TransCanada stated it does not intend to submit pre-filed testimony, and intends to  limit its participation to cross-examination on issues surrounding the demonstration of need, and transmission and interconnection to the extent these issues are relevant to the Commission’s decision.  CMP and TransCanada were granted Intervenor status as neutral parties, and both intend to monitor the proceedings and expect limited participation.  Both TransCanada and CMP must make every effort to avoid redundancy.  TransCanada and CMP may cross-examine witnesses, but if either party intends to present testimony, pre-filed testimony must be submitted as stated in Section VI.  If TransCanada and CMP do not submit pre-filed testimony, neither will be afforded time at the public hearing to submit a summary of their views, and their participation will be limited to the opportunity for cross-examination and rebuttal.

FWM stated that its testimony will reflect the views of the local populace living in the region who oppose the project, and as such their perspective is different than the other Intervenors stating opposition.  FWM may remain unconsolidated from the other groups opposing the project, but must coordinate its testimony and cross examination with other Intervenors to avoid redundancy, and work within the schedule for the public hearing.                

Although Larry Warren of the Western Mountains Foundation (WMF) was granted Intervenor status by the Commission on June 7, 2006 at its regular business meeting, WMF did not attend the pre-hearing conference.  Accordingly, WMF may participate in the public hearing as an interested person, retaining its ability to present testimony, but not to cross-examine witnesses.  WMF must submit pre-filed testimony if it intends to present a summary of its testimony at the public hearing.  Otherwise, it may testify only during that part of the hearing assigned to testimony of the general public. 

Contact Information

The above-designated coordinating spokesperson(s) for each of the Intervenors or consolidated Intervenor groups is responsible for coordinating the group’s participation regarding the hearing, including in pre-filing testimony or other prehearing matters, oral summary at the hearing, producing witnesses for cross-examination, cross-examining other parties’ witnesses, and any post-hearing filings.  All filings with the Commission in this proceeding must be copied to the coordinating spokesperson for the applicant and each intervenor or consolidated Intervenor group, who shall be responsible for providing copies to the intervening parties in his/her group.  Electronic copies are preferred with a follow-up paper copied filed with the Commission. 

Names, addresses, phone numbers, and email for all contacts and designated spokespersons are listed below:   

Marcia Spencer Famous, for the Maine Land Use Regulation Commission

22 State House Station

Augusta, Maine 04330

207.287.4933

Marcia.spencer-famous@maine.gov
Jeff Thaler, for Maine Mountain Power LLC
Bernstein, Shur, Sawyer and Nelson

PO Box 9729

Portland ME 04104

207.228.7312
jthaler@bernsteinshur.com
William L. Plouffe, for MATC and ATC
Drummond, Woodsum & MacMahon

245 Commercial Street

P.O. Box 9781

Portland, ME 04104-5081

207.772.1941

wplouffe@dwmlaw.com
Jenn Burns, for Audubon and AMC
Maine Audubon Society

20 Gilsland Farm Road

Falmouth, ME  04105

jburns@maineaudubon.org
Peter Didisheim, for NRCM 
Natural Resources Council of Maine

3 Wade Street

Augusta, ME 04330

207.622.3101, ext 213

pdidisheim@nrcm.org
Stephen Hinchman, for CLF

Conservation Law Foundation

14 Maine Street, Suite 200

Brunswick, ME 04011

shinchman@clf.org
David Wilby, for IEPM, MEIC, MIPL, the Coalition, and Ed Holt & Associates
Independent Energy Producers of Maine

P.O. Box 743

Augusta, ME 04332

207.626.0730
dwilby@iepm.org
Dain Trafton, for FWM
Friends of the Western Mountains

135 Tory Hill Rd.

Phillips, ME  04966

207.639.5711
dtrafton@tdstelme.net
Juliet T. Browne, for TransCanada
Verrill Dana LLP

PO Box 586

Portland, ME 04112

207.253.4608

jbrowne@verrilldana.com
Stephanie McNeal, for CMP
Central Maine Power Co.

83 Edison Drive

Augusta, Me 04336

207.623.3521

regulatoryservices@cmpco.com
Donald Owen, for National Park Service

Appalachian National Scenic Trail

National Park Service

P.O. Box 50

Harpers Ferry, W.Va. 25425

304.535.4003

donald_owen@nps.gov
Larry Warren

Western Mountains Foundation
PO Box 92

Kingfield, ME 04947
lwarren@mainehuts.org
III. Participation by State and Federal Agencies

The NPS will participate as a government agency, but will submit pre-filed testimony and participate in cross-examination, as if it were an intervenor, at the public hearing.  NPS plans to submit testimony, including witness(es) on issues concerning impacts to the Appalachian Trail and the visual assessment. NPS must submit its pre-filed testimony in accordance with Section VI, below.   

Other government agencies that reviewed the petition may participate at the public hearing as government agencies, cross-examine witnesses, and answer questions.  At this time, other than NPS, no other government agencies are expecting to submit pre-filed testimony.  However, if government agencies intend to offer direct testimony, such testimony must be pre-filed in accordance with the guidelines established in Section VI, below.

The Commission has retained James F. Palmer for an independent, third party review of the Visual Assessment (Section 6) portion of the petition to rezone.  Mr. Palmer will be asked to provide pre-filed testimony in accordance with Section VI, below, and will be subject to cross-examination as an expert witness.

IV. Relevant Review Criteria

The following are the legal criteria relevant to the Commission’s review of this proposal:

· 12 M.R.S.A, Section 681 of the Commission’s statutes; 

· 12 M.R.S.A., Section 685-A(8-A) of the Commission’s statutes;

· 12 M.R.S.A., Section 685-B,4 of the Commission’s statutes;

· Section 10.08, Criteria for the Adoption or Amendment of Land Use Standards, including without limitation “demonstrated need” of the Commission’s Land Use Districts and Standards;

· Section 10.21,G, Planned Development Subdistrict; 

· Section 10.24, General Criteria for Approval of Permit Applications; and

· Applicable provisions of Sections 10.25, 10.26, and 10.27, Land Use Standards, of the Commission’s Land Use Districts and Standards.

V. Issues Not Subject of the Proceeding

Testimony irrelevant to the above-recited legal criteria will be excluded from the hearing.  

Issues related to the Maine Department of Environmental Protection’s jurisdiction or laws are not the subject of the hearing except as subsumed in one of the legal standards applied by the Commission under Section IV above.   

VI. Pre-filed testimony; and Witnesses, Exhibits, and Issues List

With the exception of NPS and James Palmer, pre-filed testimony and exhibits must be notarized and filed by all parties to the proceeding with the Commission by July 14, 2006 at 5:00 pm.  NPS and James Palmer must submit their notarized pre-filed testimony no later than 5:00 on July 25, 2006.  Parties shall provide the Commission with twelve (12) paper copies of their pre-filed testimony and exhibits.  Each party shall also provide the spokesperson of each other Intervenor group or separate Intervenor, as applicable, with electronic or paper copies of pre-filed testimony and exhibits.  By July 21, each party or consolidated party shall identify in writing which witnesses of the other parties it wishes to have available for cross-examination.  Parties shall notify the Commission’s staff in writing, with copies to the other parties, of objections to any testimony submitted no later than July 21, 2006 by 5:00 pm.

VII. Hearing Schedule

The public hearing has been scheduled for August 2, 3,and 4, 2006, and will be held at the Sugarloaf Grand Summit Conference center, 5092 Access Road, Carrabassett Valley, Maine 04947.  The public hearing will begin on Wednesday, August 2, from 6:00 to 10:00 to hear testimony from the general public, after first hearing the Opening Statement by the Presiding Officer, the Administrative History by LURC staff, and a brief summary of the proposed project by the applicant.  The hearing will resume the following morning at 8:30 am to hear summaries of the pre-filed testimony from the applicant, government agencies, and Intervenors.  The daytime session will adjourn at 5:00, and resume again at 6:00 to hear any remaining testimony from the public and/or continued cross-examination of witnesses as time permits.  The hearing will resume on Friday morning at 8:30 to hear remaining summaries of testimony from the applicant, government agencies, and Intervenors.  All persons submitting testimony may be subject to cross-examination or questions from the Commission or staff.

The parties will be allowed the following time allocations for presentation of summaries of their direct testimony at the hearing.  All times designated are estimates.  The times allotted also include the cross-examination of witnesses.  

AUGUST 2

Evening (6:00 to 10:00) 

6:00 to 6:15 – Opening Statement by Presiding Officer, Staff Statement and Administrative History

6:15 to 6:30 – Brief Presentation Summarizing the Proposal by Applicant


6:30 to 10:00 – Public Testimony


10:00 – Recess and Closing Statement of the Presiding Officer
AUGUST 3 

Morning (8:30 to 12:00)
8:30 to 9:00 - Chair Opening Statement, Staff Statement and Administrative History

9:00 to 12:00 – Summary of Applicant’s Testimony (60 minutes maximum) and Cross-examination of its Witnesses
12:00 to 1:00 – Lunch

Afternoon (1:00 to 5:00)
1:00 to 5:00 - Summaries of Direct Testimony by Intervenor (20 minutes maximum for each party), and Cross-examination of their Witnesses

· NPS:  1 hour

· LURC witness James Palmer: 1 hour

· NRCM:  1 hour

· CLF:  1 hour

Evening (6:00 to 10:00)

6:00 to 6:15 – Opening Statement by Presiding Officer, Staff Statement and Administrative History

6:15 to 9:55 – Public Testimony (End of period to receive public testimony. Additional written testimony from the public may be submitted before the close of the record.) 


10:00 – Recess and Closing Statement of the Presiding Officer
AUGUST 4

Morning (8:30 to 12:00)

8:30 to 8:45 – Chair Opening Statement; Staff Statement and Administrative History
8:45 to 12:00 - Summaries of Direct Testimony (60 minutes maximum) by Intervenors, and Cross-examination of Witnesses
· Group 1 [ATC, MATC, AMC, and Audubon]

12:00 to 1:00 – Lunch

Afternoon (1:00 to 5:00)
Summaries of Direct Testimony by Intervenors, and Cross-examination of Witnesses
· Group 2 [IEPM, MEIC, MIPL, the Coalition, Ed Holt & Associates]:  1.5 hrs (40 minutes maximum for summary) 

· TransCanada (if needed):  45 minutes (20 minutes maximum for summary)
· CMP (if needed):  45 minutes (20 minutes maximum for summary)
· FWM:  45 minutes (20 minutes maximum for summary)
· WMF:  15 minutes (10 minutes maximum for summary)

Note that no party will be allotted time to summarize testimony during these periods unless it has pre-filed testimony.  Likewise, if a party did not pre-file testimony, it will not be subject to cross-examination by other parties, but the Commission and staff may ask questions of any person participating at the hearing.

Concerns were expressed on behalf of the Commission and the parties about the length of the proceedings, considering the amount of time needed for cross-examination when there are many Intervenors.  Accordingly, each of the parties is required to present their summary of testimony and to cross-examine efficiently. 

The Presiding Officer may further limit any Party’s time in order to expedite the hearing and eliminate redundant or insignificant testimony.  Cross-examination will occur immediately following each witness or group of witnesses for a party or consolidated Party, as the Presiding Officer determines.  

Testimony by the general public will be heard during the evening sessions on August 2 and 3, 2006. The public may be asked questions by the Commission and staff.  The Parties may not cross-examine the public but may ask for clarification through the Presiding Officer with his permission.  

VIII. Close of Hearing

Pursuant to Section 5.18(2) of the Commission’s Rules for the Conduct of a Public Hearing, the hearing record will remain open for a time period as directed by the Presiding Officer at the close of the hearing for the purpose of allowing interested persons, as well as the applicant and the Intervenors, to file written statements with the Commission.  An additional time period will be provided for the filing of statements in rebuttal of the comments filed.  In addition, within a time prescribed by the Presiding Officer, the Parties may respond in writing to specific questions asked by the Commission or staff at the public hearing and may also submit written comments in rebuttal responding to the direct testimony of other Parties.  The hearing record will then close and no additional evidence or argument will be allowed into the record except by leave of the Presiding Officer.

IX.   Site Visits  

Dates for site visits to inspect the project area were discussed.  A site visit for the Commission has been set for July 11, 2006. Any other Parties wishing to attend this site visit are welcome to do so, but must make their own travel and meal arrangements.  However, any Party planning to attend the July 11 site visit must inform Marcia Spencer Famous (207.287.4933) of LURC staff by Friday July 7 at 5:00.  The itinerary for this site visit is currently being developed, and will be forwarded to all site visit attendees when it is completed.  During the Commission’s site visit, representatives of the applicant may point out various features and locations of the proposed project, and site-specific questions may be asked by Commission members and other attendees.  The Presiding Officer may alter the conduct of the visit in order to make it efficient and effective.  No party may discuss its testimony or otherwise engage in any advocacy or personal conversations about the project with Commission members.

The applicant also offered to arrange a second site visit to the proposed development area for the Intervenors.  Following the pre-hearing conference, the Parties planning to attend this site visit agreed to a site visit on June 20 and/or 21.  Parties that attended the June 20 or 21 site visits must inform the staff of their attendance in writing for the record.           

X.    Authority and Reservations

This memorandum and order is issued by the Presiding Officer pursuant to LURC Chapter 5, Rules for the Conduct of Public Hearings.  All objections to matters contained herein should be timely filed in writing with the Commission but are not to be further argued except by leave of the Presiding Officer.  All rulings and objections will be noted in the record.  The Presiding Officer may amend this order at any time.

Questions regarding this memorandum or rulings of the Presiding Officer should be directed to Catherine Carroll, the Commission’s Director, or Marcia Spencer Famous at the Commission’s office in Augusta (207.287.2631).  No ex parte communication may occur with the Presiding Officer or any other Commission member.

DATED AT AUGUSTA, MAINE THIS         DAY OF JUNE, 2006






By: ______________________________







Bart Harvey, Presiding Officer

